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this section in the case of a foreign mu-
tual insurance company, the term
“‘stock” shall include any certificate
entitling the holder to voting power in
the corporation.

(2) Amount of interest in foreign cor-
poration, foreign partnership, foreign
trust, or foreign estate. The determina-
tion of a person’s proportionate inter-
est in a foreign corporation, foreign
partnership, foreign trust, or foreign
estate will be made on the basis of all
the facts and circumstances in each
case. Generally, in determining a per-
son’s proportionate interest in a for-
eign corporation, the purpose for which
the rules of section 958(a) and this sec-
tion are being applied will be taken
into account. Thus, if the rules of sec-
tion 958(a) are being applied to deter-
mine the amount of stock owned for
purposes of section 951(a), a person’s
proportionate interest in a foreign cor-
poration will generally be determined
with reference to such person’s interest
in the income of such corporation. If
the rules of section 958(a) are being ap-
plied to determine the amount of vot-
ing power owned for purposes of section
951(b) or 957, a person’s proportionate
interest in a foreign corporation will
generally be determined with reference
to the amount of voting power in such
corporation owned by such person.
However, any arrangement which arti-
ficially decreases a United States per-
son’s proportionate interest will not be
recognized. See §§1.951-1 and 1.957-1.

(d) Illustration. The application of
this section may be illustrated by the
following examples:

Example 1. United States persons A and B
own 25 percent and 50 percent, respectively,
of the one class of stock in foreign corpora-
tion M. Corporation M owns 80 percent of the
one class of stock in foreign corporation N,
and N Corporation owns 60 percent of the one
class of stock in foreign corporation P.
Under paragraph (b) of this section, M Cor-
poration is considered to own 48 percent (80
percent of 60 percent) of the stock in P Cor-
poration; such 48 percent is treated as actu-
ally owned by M Corporation for the purpose
of again applying paragraph (b) of this sec-
tion. Thus, A and B are considered to own 12
percent (25 percent of 48 percent) and 24 per-
cent (50 percent of 48 percent), respectively,
of the stock in P Corporation.

Example 2. United States person C is a 60-
percent partner in foreign partnership X.
Partnership X owns 40 percent of the one
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class of stock in foreign corporation Q. Cor-
poration Q is a 50-percent partner in foreign
partnership Y, and partnership Y owns 100
percent of the one class of stock in foreign
corporation R. By the application of para-
graph (b) of this section, C is considered to
own 12 percent (60 percent of 40 percent of 50
percent of 100 percent) of the stock in R Cor-
poration.

Example 3. Foreign trust Z was created for
the benefit of United States persons D, E,
and F. Under the terms of the trust instru-
ment, the trust income is required to be di-
vided into three equal shares. Each bene-
ficiary’s share of the income may either be
accumulated for him or distributed to him in
the discretion of the trustee. In 1970, the
trust is to terminate and there is to be paid
over to each beneficiary the accumulated in-
come applicable to his share and one-third of
the corpus. The corpus of trust Z is com-
posed of 90 percent of the one class of stock
in foreign corporation S. By the application
of this section, each of D, E, and F is consid-
ered to own 30 percent (¥5 of 90 percent) of
the stock in S Corporation.

Example 4. Among the assets of foreign es-
tate W are Blackacre and a block of stock,
consisting of 75 percent of the one class of
stock of foreign corporation T. Under the
terms of the will governing estate W,
Blackacre is left to G, a nonresident alien,
for life, remainder to H, a nonresident alien,
and the block of stock is left to United
States person K. By the application of this
section, K is considered to own the 75 per-
cent of the stock of T Corporation, and G and
H are not considered to own any of such
stock.

[T.D. 6889, 31 FR 9455, July 12, 1966, as amend-
ed by T.D. 7893, 48 FR 22509, May 19, 1983;
T.D. 8955, 66 FR 37897, July 20, 2001]

§1.958-2 Constructive ownership of
stock.

(a) In general. Section 958(b) provides
that, for purposes of sections 951(b),
954(d)(3), 956(b)(2), and 957, the rules of
section 318(a) as modified by section
958(b) and this section shall apply to
the extent that the effect is to treat a
United States person as a United
States shareholder within the meaning
of section 951(b), to treat a person as a
related person within the meaning of
section 954(d)(3), to treat the stock of a
domestic corporation as owned by a
United States shareholder of a con-
trolled foreign corporation under sec-
tion 956(b)(2), or to treat a foreign cor-
poration as a controlled foreign cor-
poration under section 957. The rules
contained in this section also apply for
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purposes of other provisions of the
Code and regulations which make ex-
press reference to section 958(b).

(b) Members of family—(1) In general.
Except as provided in subparagraph (3)
of this paragraph, an individual shall
be considered as owning the stock
owned, directly or indirectly, by or
for—

(i) His spouse (other than a spouse
who is legally separated from the indi-
vidual under a decree of divorce or sep-
arate maintenance); and

(ii) His children, grandchildren, and
parents.

(2) Effect of adoption. For purposes of
subparagraph (1)(ii) of this paragraph,
a legally adopted child of an individual
shall be treated as a child of such indi-
vidual by blood.

(3) Stock owned by nonresident alien in-
dividual. For purposes of this para-
graph, stock owned by a nonresident
alien individual (other than a foreign
trust or foreign estate) shall not be
considered as owned by a United States
citizen or a resident alien individual.
However, this limitation does not
apply for purposes of determining
whether the stock of a domestic cor-
poration is owned or considered as
owned by a United States shareholder
under section 956(b)(2) and §1.956—
2(b)(1)(viii). See section 958(b)(1).

(c) Attribution from partnerships, es-
tates, trusts, and corporations—(1) In
general. Except as provided in subpara-
graph (2) of this paragraph—

(i) From partnerships and estates.
Stock owned, directly or indirectly, by
or for a partnership or estate shall be
considered as owned proportionately by
its partners or beneficiaries.

(i) From trusts—(a) To beneficiaries.
Stock owned, directly or indirectly, by
or for a trust (other than an employ-
ees’ trust described in section 401(a)
which is exempt from tax under section
501(a)) shall be considered as owned by
its beneficiaries in proportion to the
actuarial interest of such beneficiaries
in such trust.

(b) To owner. Stock owned, directly
or indirectly, by or for any portion of a
trust of which a person is considered
the owner under sections 671 to 679 (re-
lating to grantors and others treated
as substantial owners) shall be consid-
ered as owned by such person.
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(iii) From corporations. If 10 percent or
more in value of the stock in a corpora-
tion is owned, directly or indirectly, by
or for any person, such person shall be
considered as owning the stock owned,
directly or indirectly, by or for such
corporation, in that proportion which
the value of the stock which such per-
son so owns bears to the value of all
the stock in such corporation. See sec-
tion 958(b)(3).

(2) Rules of application. For purposes
of subparagraph (1) of this paragraph, if
a partnership, estate, trust, or corpora-
tion owns, directly or indirectly, more
than 50 percent of the total combined
voting power of all classes of stock en-
titled to vote in a corporation, it shall
be considered as owning all the stock
entitled to vote. See section 958(b)(2).

(d) Attribution to partnerships, estates,
trusts, and corporations—(1) In general.
Except as provided in subparagraph (2)
of this paragraph—

(i) To partnerships and estates. Stock
owned, directly or indirectly, by or for
a partner or a beneficiary of an estate
shall be considered as owned by the
partnership or estate.

(i) To trusts—(a) From beneficiaries.
Stock owned, directly or indirectly, by
or for a beneficiary of a trust (other
than an employees’ trust described in
section 401(a) which is exempt from tax
under section 501(a)) shall be consid-
ered as owned by the trust, unless such
beneficiary’s interest in the trust is a
remote contingent interest. For pur-
poses of the preceding sentence, a con-
tingent interest of a beneficiary in a
trust shall be considered remote if,
under the maximum exercise of discre-
tion by the trustee in favor of such
beneficiary, the value of such interest,
computed actuarially, is 5 percent or
less of the value of the trust property.

(b) From owner. Stock owned, directly
or indirectly, by or for a person who is
considered the owner of any portion of
a trust under sections 671 to 678 (relat-
ing to grantors and others treated as
substantial owners) shall be considered
as owned by the trust.

(iii) To corporations. If 50 percent or
more in value of the stock in a corpora-
tion is owned, directly or indirectly, by
or for any person, such corporation
shall be considered as owning the stock
owned, directly or indirectly, by or for
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such person. This subdivision shall not
be applied so as to consider a corpora-
tion as owning its own stock.

(2) Limitation. Subparagraph (1) of
this paragraph shall not be applied so
as to consider a United States person
as owning stock which is owned by a
person who is not a United States per-
son. This limitation does not apply for
purposes of determining whether the
stock of a domestic corporation is
owned or considered as owned by a
United States shareholder under sec-
tion 956(b)(2) and §1.956-2(b)(1)(viii).
See section 958(b)(4).

(e) Options. If any person has an op-
tion to acquire stock, such stock shall
be considered as owned by such person.
For purposes of the preceding sentence,
an option to acquire such an option,
and each one of a series of such op-
tions, shall be considered as an option
to acquire such stock.

(f) Rules of application. For purposes
of this section—

(1) Stock treated as actually owned—i(®i)
In general. Except as provided in sub-
divisions (ii) and (iii) of this subpara-
graph, stock constructively owned by a
person by reason of the application of
paragraphs (b), (¢), (d), and (e) of this
section shall, for purposes of applying
such paragraphs, be considered as actu-
ally owned by such person.

(ii) Members of family. Stock con-
structively owned by an individual by
reason of the application of paragraph
(b) of this section shall not be consid-
ered as owned by him for purposes of
again applying such paragraph in order
to make another the constructive
owner of such stock.

(iii) Partnerships, estates, trusts, and
corporation. Stock constructively
owned by a partnership, estate, trust,
or corporation by reason of the applica-
tion of paragraph (d) of this section
shall not be considered as owned by it
for purposes of applying paragraph (c)
of this section in order to make an-
other the constructive owner of such
stock.

(iv) Option rule in lieu of family rule.
For purposes of this subparagraph, if
stock may be considered as owned by
an individual under paragraph (b) or (e)
of this section, it shall be considered as
owned by him under paragraph (e).
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(2) Coordination of different attribution
rules. For purposes of any one deter-
mination, stock which may be owned
under more than one of the rules of
§1.958-1 and this section, or by more
than one person, shall be owned under
that attribution rule which imputes to
the person, or persons, concerned the
largest total percentage of such stock.
The application of this subparagraph
may be illustrated by the following ex-
amples:

Example 1. (a) United States persons A and
B, and domestic corporation M, own 9 per-
cent, 32 percent, and 10 percent, respectively,
of the one class of stock in foreign corpora-
tion R. A also owns 10 percent of the one
class of stock in M Corporation. For pur-
poses of determining whether A is a United
States shareholder with respect to R Cor-
poration, 10 percent of the 10-percent inter-
est of M Corporation in R Corporation is con-
sidered as owned by A. See paragraph
(c)(1)(iii) of this section. Thus, A owns 10 per-
cent (9 percent plus 10 percent of 10 percent)
of the stock in R Corporation and is a United
States shareholder with respect to such cor-
poration. Corporation M and B, by reason of
owning 10 percent and 32 percent, respec-
tively, of the stock in R Corporation are
United States shareholders with respect to
such corporation.

(b) For purposes of determining whether R
Corporation is a controlled foreign corpora-
tion, the 1 percent of the stock in R Corpora-
tion directly owned by M Corporation and
considered as owned by A cannot be counted
twice. Therefore, the total amount of stock
in R Corporation owned by United States
shareholders is 51 percent, determined as fol-
lows:

STOCK OWNERSHIP IN R CORPORATION

[percent]
B.. . 32
M Corporation ... 10
Total ........... 51

Example 2. United States person C owns 10
percent of the one class of stock in foreign
corporation N, which owns 60 percent of the
one class of stock in foreign corporation S.
Under paragraph (a)(2) of §1.958-1, C is con-
sidered as owning 6 percent (10 percent of 60
percent) of the stock in S Corporation. Under
paragraph (c)(1)(iii) and (2) of this section N
Corporation is considered as owning 100 per-
cent of the stock in S Corporation and C is
considered as owning 10 percent of such 100
percent, or 10 percent of the stock in S Cor-
poration. Thus, for purposes of determining
whether C is a United States shareholder
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with respect to S Corporation, the attribu-
tion rules of paragraph (c)(1)(iii) and (2) of
this section are used inasmuch as C owns a
larger total percentage of the stock of S Cor-
poration under such rules.

(g) Illustration. The application of
this section may be illustrated by the
following examples:

Example 1. United States persons A and B
own 5 percent and 25 percent, respectively, of
the one class of stock in foreign corporation
M. Corporation M owns 60 percent of the one
class of stock in foreign corporation N.
Under paragraph (a)(2) of §1.958-1, A and B
are considered as owning 3 percent (5 percent
of 60 percent) and 15 percent (25 percent of 60
percent), respectively, of the stock in N Cor-
poration. Under paragraph (c)(2) of this sec-
tion, M Corporation is treated as owning all
the stock in N Corporation, and, under para-
graph (c¢)(1)(iii) of this section, B is consid-
ered as owning 25 percent of such 100 percent,
or 25 percent of the stock in N Corporation.
Inasmuch as A owns less than 10 percent of
the stock in M Corporation, he is not consid-
ered as owning, under paragraph (c)(1)(iii) of
this section, any of the stock in N Corpora-
tion owned by M Corporation. Thus, the at-
tribution rules of paragraph (a)(2) of §1.958-1
are used with respect to A inasmuch as he
owns a larger total percentage of the stock
of N Corporation under such rules; and the
attribution rules of paragraph (c)(1)(iii) and
(2) of this section are used with respect to B
inasmuch as he owns a larger total percent-
age of the stock of N Corporation under such
rules.

Example 2. United States person C owns 60
percent of the one class of stock in domestic
corporation P; corporation P owns 60 percent
of the one class of stock in foreign corpora-
tion Q; and corporation Q owns 60 percent of
the one class of stock in foreign corporation
R. Under paragraph (a)(2) of §1.958-1, P Cor-
poration is considered as owning 36 percent
(60 percent of 60 percent) of the stock in R
Corporation, and C is considered as owning
none of the stock in R Corporation inasmuch
as the chain of ownership stops at the first
United States person and P Corporation is
such a person. Under paragraph (c)(2) of this
section, Q Corporation is treated as owning
100 percent of the stock in R Corporation,
and under paragraph (c)(1)(iii) of this sec-
tion, P Corporation is considered as owning
60 percent of such 100 percent, or 60 percent
of the stock in R Corporation. For purposes
of determining the amount of stock in R Cor-
poration which C is considered as owning, P
Corporation is treated under paragraph (c)(2)
of this section as owning 100 percent of the
stock in R Corporation; therefore, C is con-
sidered as owning 60 percent of the stock in
R Corporation. Thus, the attribution rules of
paragraph (c)(1)(iii) and (2) of this section

26 CFR Ch. | (4-1-10 Edition)

are used with respect to C and P Corporation
inasmuch as they each own a larger total
percentage of the stock of R Corporation
under such rules.

Example 3. United States person D owns 25
percent of the one class of stock in foreign
corporation S. D is also a 40-percent partner
in domestic partnership X, which owns 50
percent of the one class of stock in domestic
corporation T. Under paragraph (d)(1)(i) of
this section, the 25 percent of the stock in S
Corporation owned by D is considered as
being owned by partnership X; since such
stock is treated as actually owned by part-
nership X under paragraph (f)(1)(i) of this
section, such stock is in turn considered as
being owned by T Corporation under para-
graph (d)(1)(iii) of this section. Thus, under
paragraphs (d)(1) and (f)(1)(i) of this section,
T Corporation is considered as owning 25 per-
cent of the stock in S Corporation.

Example 4. Foreign corporation U owns 100
percent of the one class of stock in domestic
corporation V and also 100 percent of the one
class of stock in foreign corporation W. By
virtue of paragraph (d)(2) of this section, V
Corporation may not be considered under
paragraph (d)(1) of this section as owning the
stock owned by its sole shareholder, U Cor-
poration, in W Corporation.

Example 5. United States citizen E owns 15
percent of the one class of stock in foreign
corporation Y, and United States citizen F,
E’s spouse, owns 5 percent of such stock. E
and F’s four nonresident alien grandchildren
each own 20 percent of the stock in Y Cor-
poration. Under paragraph (b)(1) of this sec-
tion, E is considered as owning the stock
owned by F in Y Corporation; however, by
virtue of paragraph (b)(3) of this section, E
may not be considered under paragraph (b)(1)
of this section as owning any of the stock in
Y Corporation owned by such grandchildren.

Example 6. United States person F owns 10
percent of the one class of stock in foreign
corporation Z; corporation Z owns 10 percent
of the one class of stock in foreign corpora-
tion K; and corporation K owns 100 percent of
the one class of stock in foreign corporation
L. United States person G, F’s spouse, owns
9 percent of the stock in K Corporation.
Under paragraph (c)(1)(iii) of this section or
paragraph (a)(2) of §1.958-1, F is considered
as owning 1 percent (10 percent of 10 percent
of 100 percent) of the stock in L. Corporation
by reason of his ownership of stock in Z Cor-
poration, and, under paragraph (b)(1) of this
section, G is considered as owning such 1 per-
cent of the stock in L Corporation. Under
paragraph (a)(2) of §1.958-1, G is considered
as owning 9 percent (9 percent of 100 percent)
of the stock in L Corporation by reason of
her ownership of stock in K Corporation,
and, under paragraph (b)(1) of this section, F
is considered as owning such 9 percent of the
stock in L Corporation. Thus, for the pur-
pose of determining whether F or G is a
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United States shareholder with respect to L
Corporation, each of F and G is considered as
owning a total of 10 percent of the stock in
L Corporation by applying the rules of para-
graph (a)(2) of §1.958-1 and paragraphs (b)(1)
and (c)(1)(iii) of this section.

(Secs. 956(c), 7805, Internal Revenue Code of
1954 (76 Stat. 1017, 68A Stat. 917; (26 U.S.C.
956(c) and 7805 respectively)))

[T.D. 6889, 31 FR 9455, July 12, 1966, as amend-
ed by T.D. 7712, 45 FR 52375, Aug. 7, 1980; T.D.
8955, 66 FR 37897, July 20, 2001]

§1.959-1 Exclusion from gross income
of United States persons of pre-
viously taxed earnings and profits.

(a) In general. Sections 951 through
964 provide that certain types of in-
come of controlled foreign corporations
will be subject to United States income
tax even though such amounts are not
currently distributed to the United
States shareholders of such corpora-
tions. The amounts so taxed to certain
United States shareholders are de-
scribed as subpart F income, previously
excluded subpart F income withdrawn
from investment in less developed
countries, previously excluded subpart
F income withdrawn from investment
in foreign base company shipping oper-
ations, and increases in earnings in-
vested in United States property. Sec-
tion 959 provides that amounts taxed as
subpart F income, as previously ex-
cluded subpart F income withdrawn
from investment in less developed
countries, or as previously excluded
subpart F income withdrawn from in-
vestment in foreign base company ship-
ping operations are not taxed again as
increases in earnings invested in
United States property. Section 959
also provides an exclusion whereby
none of the amounts so taxed are taxed
again when actually distributed di-
rectly, or indirectly through a chain of
ownership described in section 958(a),
to United States shareholders or to
such shareholders’ successors in inter-
est. The exclusion also applies to
amounts taxed to United States share-
holders as income of one controlled for-
eign corporation and later distributed
to another controlled foreign corpora-
tion in such a chain of ownership where
such amounts would otherwise be again
included in the income of such share-
holders or their successors in interest
as subpart F income of the controlled
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foreign corporation to which they are
distributed. Section 959 also provides
rules for the allocation of distributions
to earnings and profits and for the non-
dividend treatment of actual distribu-
tions which are excluded from gross in-
come.

(b) Actual distributions to United States
persons. The earnings and profits for a
taxable year of a foreign corporation
attributable to amounts which are, or
have been, included in the gross income
of a United States shareholder of such
corporation under section 951(a) shall
not, when such amounts are distrib-
uted to such shareholder directly, or
indirectly through a chain of owner-
ship described in section 958(a), be
again included in the gross income of
such United States shareholder. See
section 959(a)(1). Thus, earnings and
profits attributable to amounts which
are, or have been, included in the gross
income of a United States shareholder
of a foreign corporation under section
951 (a)(1)(A)({i) as subpart F income,
under section 951(a)(1)(A)(ii) as pre-
viously excluded subpart F income
withdrawn from investment in less de-
veloped countries, under section
951(a)(1)(A)(iii) as previously excluded
subpart F income withdrawn from in-
vestment in foreign base company ship-
ping operations, or under section
951(a)(1)(B) as earnings invested in
United States property, shall not be
again included in the gross income of
such shareholder when such amounts
are actually distributed, directly or in-
directly, to such shareholder. See para-
graph (d) of this section for exclusion
applicable to such shareholder’s suc-
cessor in interest. The application of
this paragraph may be illustrated by
the following example:

Example. (a) A, a United States share-
holder, owns 100 percent of the only class of
stock of R Corporation, a corporation orga-
nized on January 1, 1963, which is a con-
trolled foreign corporation throughout the
period here involved. Both A and R Corpora-
tion use the calendar year as a taxable year.

(b) During 1964, R Corporation derives $100
of subpart F income, and A includes such
amount in his gross income under section
951(a)(1)(A)({d). Corporation R’s current and
accumulated earnings and profits (before

407



		Superintendent of Documents
	2014-08-28T13:58:03-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




